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STATEMENT OF INTEREST OF AMICI CURIAE'
Amici curiae are interested in this case because it will determine disposition of a
veteran's federal benefits. Veterans are in dire need of these benefits. At present, our
nation has the largest ever group of veterans with severe disabilities. 2
Since 1990, there has been a 46% increase in the number of disabled veterans. As of
2011, there were more than 3.3 million. 3 By 2014, that number was 3.8 million. 4 As of
March 22, 2016, it had increased to 4.5 million. 5 Also since 1990, there has been a
remarkable increase in veterans with disability ratings of 50 percent or higher, reaching
approximately 900,000 in 2011 6 That same year, 1.1 million of the 3.3 million total

No counsel for a party authored this brief in whole or in part and no such counsel or
party, other than amici curiae, made a monetary contribution to fund the preparation or
submission of this brief. Minn. R. Civ. App. P., Rule 129.03.
2

Kriner & Shen, Invisible Inequality: The Two Americas of Military Sacrifice, 46 Univ.
of Memphis L. Rev. 545, 570 (2016). See also Waterstone, Returning Veterans and
Disability Law, 85:3 NOTRE DAME L. REV. 1081, 1082 (2010).
VA, Trends in Veterans with a Service-Connected Disability: 1985 to 2011, Slide 4 at:
http://www.va.gov/vetdata/does/QuickFacts/SCD trends FINAL.pdf.
See U.S. Census Bureau, Facts for Features at: http://www.census.gov/newsroom/factsfor-features/2015/cb 1 5-ff23 .html.
Id. See also VA, National Center for Veterans Analysis and Statistics, What's New at:
https://www.va.gov/vetdata/veteran-population . asp.
6

VA, Trends in Veterans with a Service-Connected Disability, supra, Slide 6.

disabled veterans had a disability rating of 70 percent or higher. 7 Finally, these numbers
and ratings have markedly increased among younger veterans. An adjusted data search
reveals that as of 2014, 570,400 out of 2,198,300 non-institutionalized civilian veterans
aged 21 to 64 had a service-connected disability of 70 percent or higher.' This is over half
of the total number of veterans with a disability rating at greater than 70 percent.
These staggering numbers are due in part to the types of injuries received in combat
combined with advances in battlefield medicine and transportation. 9 However, progress
comes with a price. "Saving lives means that more soldiers are surviving with catastrophic
injuries." 0 While many of the physical injuries suffered are horrific, many veterans also
return with severe psychological trauma." Combat-related post-traumatic stress symptoms
(PTSS) and post-traumatic stress disorders (PTSD) negatively impact veterans and their

7

1d.

8

See Erickson, W., Lee, C., von Schrader, S. Disability Statistics from the American
Community Survey (ACS) (2017). Data retrieved from Cornell University Disability
Statistics website: www.disabilitystatistics.org .
Fazal, Dead Wrong? Battle Deaths, Military Medicine, and Exaggerated Reports of
War's Demise, 39:1 International Security 95 (2014), pp. 95-96, 107-113.
10

Kriner & Shen, supra at 570.

" Zeber, Noel, Pugh, Copeland & Parchman, Family perceptions of post-deployment
healthcare needs of Iraq/Afghanistan military personnel, 7(3) Mental Health in Family
Medicine 135-143 (2010).
2

families and have been linked to increased domestic violence, divorces, and suicides.

12

Thus, our nation's veterans face numerous physical and mental health conditions. This
places a substantial burden on the veteran and his or her family.

'3

Disabled veterans are entitled to federally designated benefits to replace their lost
earning capacity 14 and to aid in their medical and psychological treatment.' 5 As the United
States Supreme Court has held on multiple occasions these benefits are personal
entitlements and Congress intended that they "actually reach the beneficiary."" A state
court exercising ostensible authority to divide these benefits and award them to a former
spouse is often redistributing the veteran's only source of income. This is so despite the
fact Congress has statutorily protected these funds for the veteran's exclusive use.

17

12

Melvin, Couple Functioning and Posttraumatic Stress in Operation Iraqi Freedom and
Operation Enduring Freedom - Veterans and Spouses, available from PILOTS: Published
International Literature On Traumatic Stress. (914613931; 93193). See also Schwab, et al.,
War and the Family, 11 (2) Stress Medicine 13 1-137 (1995).
13 id.

14

10 U.S.C. § 1201 (b)(3)(B); Kamarck, Military Retirement: Background and Recent
Developments, Congressional Research
Service (September 12, 2016).
15

See, e.g. 38 U.S.C. §S1 110 and 1131 and 10 U.S.C. §1413a.

16

Howell v. Howell, 197 L.Ed.2d 781, 785, 786 (2017), citing McCarty v. McCarty, 453
U.S. 210, 211-215 (1981).
17

See 38 U.S.C. §5301. This provision's absolute prohibition of any legal process against
veterans to force them to part with federal retirement and disability benefits admits of no
exception in the context of marital property divisions. See Rose v. Rose, 481 U.S. 619,
630-636 (1987) and Howell, supra at 788.
3

The end result is a harsh reality. A veteran whose only source of income may be such
disability benefits, who cannot work, and therefore cannot support himself or his family
without these benefits, is forced to pay them to his or her former spouse without regard for
his or her condition. Prior to Howell, this was the status quo in many jurisdictions. Despite
over a century of unwavering Supreme Court jurisprudence 18 affirming the status of
preemptive federal law over veterans' benefits, state courts continued to force veterans to
use their non-disposable retirement and disability pay to supplement losses to their former
spouses.' 9 All the while, many disabled veterans dispossessed of their only means of
sustenance were rendered homeless, thrown in jail, or, worse, took their own lives.
This Court in GatJield v. GatJIeld, 682 N.W.2d 632 (Minn. 2004), as with those other
state court decisions overruled by Howell, acted ultra vires and fashioned methods to get
around the federal law prohibiting division of non-disposable retirement and disability
pay.
With this long history of defiance in mind, amici curiae are therefore justifiably
concerned about continued erroneous and inconsistent application by state courts of
Street v. United States, 133 U.S. 299, 307 (1890). See also Tarble's Case, 80 U.S. 397,
405-407 (1872).
' 8

For the next 145 years, the Court again and again reaffirmed the absolute preemptive
authority of federal law over state courts concerning veterans' benefits. See Ridgway v.
Ridgway, 454 U.S. 46, 54 (1981), McCarty, supra; Mansell v. Mansell, 490 U.S. 581, 588592 (1989); Barker v. Kansas, 503 U.S. 594, 600-603 (1992) and finally Howell. See also
Rombauer, Marital Status and Eligibility for Federal Statutory Income Benefits: A
Historical Survey, 52 Wash. L. Rev. 227 (1977); Waterstone, supra at 1084.
4

preemptive federal law. Amici curiae therefore submit this brief in support of Appellant
explaining the effects of the Supreme Court's unanimous decision in Howell

CONSTITUTIONAL FRAMEWORK
Congress, through its enumerated powers under the Military Powers Clauses, 20 and by
operation of the Necessary and Proper Clause 2 ' and the Supremacy Clause ,22 has absolute
preemptive authority over all matters concerning veterans' benefits absent a specific
federal statutory exception. The Supreme Court has explained that these enumerated
powers include "enhancing military service and aiding the readjustment of military
personnel to civilian life." Johnson v. Robison, 415 U.S. 361, 376, 385 (1974) (federal
legislation establishing post-service education benefits); McCarty v McCarty, 453 U.S.
210 (1981) (protecting military retired pay from division as marital property in divorce
proceedings). 23 These powers therefore include authority to set aside funds for veterans'
retirement and disability benefits.
Indeed, full power of legislation in these matters lies with Congress. Street v. United
States, 133 U.S. 299, 307 (1890). Congress' power in this area "is broad and sweeping."
United States v. O'Brien, 391 U.S. 367, 377 (1968). No state authority will be assumed in
20

U.S. Const. Art. I, § 8, cls. 11-13.

21

U.S. Const. Art. I, § 8, cl. 16.

22

U.S. Const. Art. VI, cl. 2.

23

See also Rombauer, supra at 228; Waterstone, supra at 1084.
5

general matters of the common defense unless Congress itself cedes such authority or
exceeds its constitutional limitations in exercising it. Rumsfeld v. Forum for Acad. & Inst '1
Rights, Inc., 547 U.S. 47, 58 (2006).
Over these matters, courts are unconcerned with Congressional intent, as Congress has
unfettered discretion when exercising its express enumerated powers. Lottery Case, 188
U.S. 321, 355 (1903). Such enumerated powers are "by definition.. .not powers that the
Constitution 'reserved to the States', and in fact, the Tenth Amendment 'expressly
disclaims any reservation of that power to the States." U.S. v. Comstock, 560 U.S. 126,
144 (2010), quoting New York v. United States, 505

U.S. 144, 155 (1992). Where

Congress passes legislation within its enumerated powers the Supreme Court has stated it
is concerned only "with the bounds of legal power and not with the bounds of wisdom in
its exercise by Congress." Polish Nat. Alliance of United States v. NLRB, 322 U.S. 643,
650 (1944). In the very context of legislation governing veterans' benefits, the Supreme
Court has reiterated this aforementioned principle. Mansell v. Mansell, 490 U.S. 581, 588592 (1989).
When federal law preempts state law, the latter must yield under the Supremacy
Clause. In such cases, the state's application of its own law, either through legislation or
judicial decision, interferes with the federal purpose and impedes implementation of
federal policies and programs. Ridgway v. Ridgway, 454 U.S. 46, 54 (1981). In such cases,
a state court must correct the lower court's decision to the extent it interferes with "clearly

6

conflicting federal enactments". Id. "That principle is but a necessary consequence of the
Supremacy Clause of our National Constitution." Id.
Thus, while the Supreme Court has long recognized that "[t]he whole subject of the
domestic relations of husband and wife.. .belongs to the laws of the States and not to the
laws of the United States", see In re Burrus, 136 U.S. 586, 593-94 (1890), application of
state family law must yield to federal law under the Supremacy Clause. His quierdo v.
Hisquierdo, 439 U.S. 572, 581-583, 590 (1979). The Supreme Court identified one of
these circumstances in McCarty v. McCarty, 453 U.S. 210 (1981). There the Court found
an irreconcilable conflict between federal statutes governing military retirement pay,
which the Court construed as making retirement pay the property of the retiree, and state
law that treated pay earned during marriage as divisible property. The Court went on to
hold that state law could not be allowed to divide a veteran's retirement pay in divorce
proceedings. Id. at 232-233.
The Uniform Services Former Spouses Protection Act (USFSPA), 10 U.S.C. §1408,
which was passed by Congress after McCarty, provides the only limited statutory
exception giving state courts discretion to consider a veteran's "disposable retired pay",
only, when addressing property distributions in divorce proceedings. 10 U.S.0
§ 1408(a)(4)(A)(ii) .24 See Mansell, 490 U.S. at 587-59.

24

The USFSPA also references 42 U.S.C. §659, which authorizes states to exercise
jurisdiction over a veterans' non-disposable pay for payment of child support and alimony.
See 10 U.S.C. §1408(e)(6). This does not apply to marital property awards. Rose v. Rose,
7

Howell simply re-confirmed that state courts never had jurisdictional authority to order

veterans to part with their "non-disposable pay", i.e., waived military retirement pay,
disability pay, and special compensation. Howell, supra at 784-789, citing 10 U.S.C.
§1408(a)(4)(B) and (c)(l); 38 U.S.C. §5301; Mansell, supra; and McCarty, supra. State
courts are therefore preempted (and have always been preempted) by federal law from
ordering (or requiring) a veteran to indemnify his or her former spouse using nondisposable military retirement and disability pay. Id.
This rule of absolute preemption applies regardless of when the veteran chooses to
receive such pay. Id. at 787-788. It prohibits state courts from ordering indemnity, offsets,
reimbursements, or approving any other form of anticipatory agreement designed to evade
the potential reduction in the former spouse's future payments. Id. at 788. It protects
waived retirement pay, disability pay, and any other special compensation designated by
Congress for the sole use and benefit of the veteran. Id. Last, but not least, this rule preexisted and survived the USFSPA's limited exception which gives state courts
jurisdictional authority over "disposable retired pay" only. Thus, former spouses never had
a vested interest in the veteran's non-disposable property. Id. at 788, citing 10 U.S.C.
§1408(c)(1); 38 U.S.C. §5301; and Mansell, 490 US at 589.
The Court also confirmed that 38 U.S.C. §5301 removes jurisdictional authority of
state courts over these non-disposable, non-assignable benefits. As such, "[s]tate courts
481 U.S. 619, 630-636 (1987). As the instant case addresses a distribution of marital
property, only, 38 U.S.C. §5301 applies to prohibit any jurisdictional authority by a state
court over Appellant's waived retirement pay and disability pay.
8

cannot 'vest' that which (under governing federal law) they lack the authority to give. Cf.
38 U.S.C. §5301(a)(1)...." Id. at 788. Notably, as it pertains to the instant case, this
provision also prohibits agreements by the veteran to pay over his or her non-disposable,
non-assignable benefits. 38 U.S .C. §5301 (a)(3)(A).
Where federal pre-emption applies to bar a state court's actions, a reviewing court must
address the preemptive effect of the federal law on the lower court's jurisdiction because
state courts do not have subject matter jurisdiction to enter orders contrary to the federal
mandate. Ridgway, supra at 54-55; McCarty, supra at 219-220 and n. 12. A priori such
orders are "void, and therefore unenforceable." McCarty, supra., citing Dahnke- Walker
Milling Co. v. Bondurant, 257 U.S. 282 (1921) and Japan Line, Ltd. v. County of Los
Angeles, 441 U.S. 434, 440-41 (1979). Accord GatjIeldv. GatJIeld, 682 N.W.2d 632, 635
(Minn. 2004), citing State v. R.MH., 617 N.W.2d 55, 60 (Minn. 2000) (stating "[w]hether
federal law preempts a state court from addressing the general class or category to which
proceedings in question belong is a jurisdictional question.").

9

•'

" I

R.1,
4itI4

In Howell, supra, the Court held federal law preempts a state court's disposition of a
veteran's non-disposable benefits upon divorce. Howell, 197 L.Ed.2d at 786. In so ruling,
the Court confirmed that state courts never had legal power to frustrate the future
contingency of the veteran's right to receive non-disposable waived retirement pay and
disability benefits because "[s]tate courts cannot 'vest' that which (under governing
federal law) they lack authority to give. Cf. 38 U.S.C. §5301(a)(1)." Id. at 784 (emphasis
added).
As such orders were preempted by federal law, i.e., McCarty's 1981 decision, which
only clarified long-standing Congressional authority under the Supremacy Clause, state
courts had neither authority or jurisdiction to force veterans to part with their nondisposable benefits (whether by virtue of a judgment or a consent agreement). Howell,
supra. See also 38 U.S.C. §5301(a)(1) and (a)(3)(A). A priori, "the... [orders were] void,
and therefore unenforceable." McCarty, 453 U.S. at 219-20, and n. 12 (preemption can be
raised and addressed by the appellate courts to the extent a state court's existing orders
violate federal law), citing Bondurant, supra and Japan Line, Ltd., supra at 440-441. This
rule applies to deprive a state court of jurisdiction over that portion of the veteran's
benefits protected by federal law, while preserving its jurisdiction over those that are not.
Bondurant, supra at 289.
10

Howell therefore overrules those state court cases, like GatfIeld, supra, which held that
veterans could be forced to dispossess themselves of their federal entitlements through
agreements to indemnify the former spouse if the latter experiences a reduction in his or
her share of the veteran's "disposable" pay. In this regard, the Court said, "such
reimbursement and indemnification orders displace the federal rule and stand as an
obstacle to the accomplishment and execution of the purposes and objectives of
Congress." Howell, supra at 788.
11.38 U.S.C. §5301 APPLIES TO NULLIFY ANY PAST AND PRESENT ORDERS
REQUIRING VETERANS TO PART WITH THEIR NON-DISPOSABLE
BENEFITS
Section 5301 permanently protects veterans' non-disposable military retirement and
disability benefits against any legal process whatever. 38 U.S.C. §5301(a)(1). So ironclad
is this statutory protection that it even bars agreements entered into by the veteran to pay
these funds to another. 38 USC 5301(a)(3)(A). 25 Thus, a state court order based on the
veteran's own agreement to pay non-disposable, non-assignable income is in
contravention of this provision and, as such, "prohibited". Id.
Since the Court in Howell noted that 38 U.S.C. §5301 applied to the military veteran's
non-disposable benefits, the agreement in the instant case (as well as any judgment or
25

This subsection states: "in any case where a beneficiary entitled to
compensation.. .enters into an agreement with another person under which agreement such
other person acquires for consideration the right to receive such benefit by payment of
such compensation.. .such agreement shall be deemed to be an assignment and is
prohibited." (emphasis added).
11

order arising from that agreement) would be prohibited to the extent it requires Appellant
to pay non-disposable benefits to his former spouse. Preemptive federal law voids a state
court's judgments or orders regardless of their form. See Howell, supra at 788 (stating
"such. . . orders displace the federal rule and stand as an obstacle to the accomplishment and

execution of the purposes and objectives of Congress" and "[a]ll such orders are thus preempted.").
In addition to the plain language of 38 U.S.C. §5301, the Supreme Court's
pronouncements in Howell and Rose v. Rose, 481 US 619, 630-636 (1987) demonstrate
that a state court simply cannot exercise jurisdiction or authority over non-disposable, nonassignable veterans' benefits. This provision isolates and protects such pay against all
dispositions in marital property settlements in divorce proceedings. In Rose, supra at 631633, the Court examined the case law from Wissner v. Wissner, 338 U.S. 655, 660 (1950)
through Ridgway, supra, and noted where marital property division of veterans' benefits is
concerned, state courts cannot order any other disposition of these benefits than that
designated by Congress because it would violate 38 U.S.C. §770(g), which, the Court
noted, was "a prohibition identical in all pertinent respects to [38 U.S.C.] §3101" (the
predecessor of 38 U.S.C. §5301).
This provision independently protects veterans' benefits from state-court orders in
marital property divisions. See Rose, supra (noting that the purpose of §5301 is to
"prevent the deprivation and depletion of the means of subsistence of veterans who are
dependent upon these benefits as the main source of their income"). Such benefits are not
12

assignable or disposable "by or under any legal or equitable process whatever either
before or after receipt by the beneficiary". 38 U.S.C. §5301(a)(1) (emphasis added);
Howell, supra. Therefore, any state court order dividing marital property upon divorce
which dispossesses a veteran of these federally protected benefits violates this statute and
is simply ultra vires of the court's authority and jurisdiction. Howell, supra; Rose, supra.
The Court in Ridgway stated "anti-attachment provisions generally.. . ensure[] that the
benefits actually reach the beneficiary.. . [and they] pre-empt[] all state law that stands in
[their] way. [They] protect[] the benefits from legal process 'notwithstanding any other
law of any State' [and] prevent[] the vagaries of state law from disrupting the national
scheme, and guarantees a national uniformity that enhances the effectiveness of
congressional policy." Ridgway, 454 U.S. at 61 (emphasis added). Noting the "unqualified
sweep" of this provision, the Court stated its language is presented "in the broadest of
terms, any 'attachment, levy, or seizure by or under any legal or equitable process
whatever,' whether accomplished 'either before or after receipt by the beneficiary" is
prohibited. Id. (emphasis added). Any "diversion, as directed by the state court, of future
payments to be received by the beneficiary would be a 'seizure' prohibited by the antiattachment provision." Id. at 55. As noted by the Court in Ridgway, the same preemption
principle was followed in McCarty. Id.
In Howell, the Court recognized 38 U.S.C. §5301 was enacted by Congress to prevent
state courts from exercising authority over these benefits. Howell, supra at 788 (state
courts never had "legal power to extinguish" the veteran's entitlement and could not, a
13

priori "vest' in the former spouse] that which (under governing federal law[, i.e.,
§5301(a)(1)] they lack authority to give.") (emphasis added).
Thus, 38 U.S.C. §5301 applies to this case notwithstanding the consent agreement or
any subsequent orders. A state court order that is preempted by federal law is an extrajurisdictional, ultra vires act. It is void ab initio to the extent its terms violate that federal
law. Therefore, it may be challenged and nullified at any time.
[IJffSi
Article I of the Constitution has given congress plenary authority over the disposition
of veterans' benefits. As the Supreme Court affirmed in Howell, such benefits are
authorized by perhaps the most powerful of those enumerated powers. Congress has been
accorded no greater deference than in these premises. Therefore, a state court's authority
in a divorce proceeding, regardless of the honorable intent of the particular judge and the
level of sanctity with which a state regards its domestic order, is necessarily of an inferior
character when considered in contrast to the propriety of Congress' provisioning of the
war weary and the combat wounded veteran with the basic necessities for a minimally
comfortable future after a full career of voluntary service to the nation.
Amici curiae respectfully request the Court to issue an opinion overruling Gatjield,
supra, and, consistent with the Supreme Court's unanimous decision in Howell, remand to
the lower court with instructions that Appellant has no obligation to pay Respondent using
his non-disposable income.
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