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Michigan Court of Appeals
After an accident involving a public transportation authority bus, police reports and internal reports don’t
constitute proper notice of claim for the injured plaintiff, a split Michigan Court of Appeals ruled.
Rather, they are facts that support a claim, but say nothing about the fact that the plaintiff intends to make
one.
In Nuculovic v. Hill, et al. (Lawyers Weekly No. 07-72134, 9 pages), the majority ruled that the plaintiff couldn’t
sue SMART Bus, Inc. for her injuries following a September 2005 accident. That’s because, per the Metropolitan
Transportation Authorities Act of 1967, MCL 124.401, she didn’t provide proper notice of a claim within 60 days
of the accident.
Carson J. Tucker, who represents SMART, said the decision properly sets the record straight as to what the act
requires for a lawsuit to proceed.
“Our statutory provision is probably the most clear, the strongest, and the most unambiguous provision requiring
notice by the person, or one of their representatives, of an accident or an occurrence, in writing, served upon
[the defendant] within 60 days,” said Tucker, of Farmington Hills-based Zausmer, Kaufman, August, Caldwell &
Tayler, PC. “It’s probably the best and the easiest statutory provision for any court of appeals to rule in our favor
on.”
Judge Kurtis T. Wilder, who was joined by Judge Karen M. Fort Hood, wrote that MCL 124.419 provides: “‘All
claims that may arise in connection with the transportation authority shall be presented as ordinary claims
against a common carrier of passengers for hire: Provided, That written notice of any claim based upon injury to
persons or property shall be served upon the authority no later than 60 days from the occurrence …’
“Therefore, even if the police reports in defendant SMART’s possession constituted notice of some kind of an
occurrence, they did not constitute notice of a claim to defendants.
“Plaintiff has failed to show that, from the police reports, the defendant authority had any way of knowing that
plaintiff intended to file a claim for injury to her person or her property because of the 2005 collision, much less
what the claim would actually be. …”
In his dissent, Judge Stephen L. Borello cited Chambers v. Wayne Co Airport Auth (Lawyers Weekly No. 08-
66756, 5 pages), an unpublished Michigan Court of Appeals opinion, wherein “an incident report taken by the
defendant’s employee satisfied the statutory notice requirement in the public building exception to governmental
immunity, MCL 691.1406.”
Using Black’s Law Dictionary (8th edition) to define “claim” as “[t]he aggregate of operative facts giving rise to a
right enforceable by a court[,]” Borello wrote that the plaintiff’s duty to provide “‘written notice of any claim’
encompassed the duty to notify defendant of the operative facts giving rise to a right enforceable by a court.”
As such, he wrote, the police report and the incident report are “consistent with the purpose of the notice
provision in MCL 124.419, which, based on the plain language of the statute, is to apprise a common carrier that
a claim is being asserted against it arising from injuries to a person or property.”
But the majority opinion said that Chambers is not precedent.
Christopher G. Hastings, associate professor at the Thomas M. Cooley Law School in Grand Rapids, noted via e-
mail that Chambers “relates to a different statute — one applying to governmental liability in the case of a defect
in a public accommodation, which requires only notice of the occurrence, not necessarily notice of the claim.”
He added that the majority opinion, “strictly as a matter of statutory construction,” is correct.
“The Legislature chose different words for the public building statute, as opposed to the common carrier statute,
and that means something,” Hastings explained. “The principle of expressio unius est exclusio alterius, meaning
the expression of one thing implies the exclusion of another, although discussed in neither opinion, holds that
the fact different words were used in the two statutes implies different meanings.”
Tucker said that this decision could influence the outcome of Atkins v. SMART, et al. (Lawyers Weekly No. 08-
71605, 4 pages), a similar case for which he has filed leave of appeal with the Michigan Supreme Court.
In Atkins, the panel ruled that “defendant had notice of the operative facts needed to anticipate plaintiff’s tort
claim, and plaintiff had demanded payment for her injuries. The statute does not require a defendant to know
what legal theory a plaintiff will pursue, only that it have notice of facts giving rise to a right to seek damages
or payment.”
“Obviously, our argument in the trial court was she didn’t fulfill the statutory notice provision to the T, so her
claim was precluded,” he said.
Instead, Tucker said, the Atkins court’s message was that “[a]s long as there is substantial compliance with the
notice to the defendant, then that’s sufficient within the meaning of the statue.
“Of course,” he continued, “our side says that’s judicial policy-making and you can’t do that because it’s against
the plain language of the statute. And until the Legislature does otherwise, you can’t just create a cause of
action that would otherwise not exist.”
Samuel A. Meklir of Sommers Schwartz, P.C., who represents the plaintiff, said he intends to file leave of appeal.
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Decision in a Nutshell
The Issue: Do police reports or supervisorial reports from a public transportation authority, following an
accident involving one of its vehicles, constitute proper notice of a claim≠
The Ruling: No. Such reports constitute notice of an occurrence, and a public transportation authority has no
way of knowing whether a claim will be filed from it, “much less what the [claim] would actually be.”
The Impact: Per the 60-day notice requirements in the Metropolitan Transportation Authorities Act of 1967,
MCL Sect. 124.401 et seq., plaintiffs will need to formally deliver written notice upon the authority no later than
60 days from the occurrence.
The Case: Nuculovic v. Hill, et al. (Lawyers Weekly No. 07-72134, 9 pages).
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