
Press Release – MDTC Files Amicus Brief On Issue of Duty Owed By Landlords and Other 
Premises Proprietors To Protect Against and Prevent Criminal Attacks By Third Parties  

MDTC has filed an amicus curiae brief in the Michigan Supreme Court in the case of Bailey v. 
Schaaf, et al., Supreme Court Case No. 144055. 

The Court invited MDTC to file the amicus brief to assist it in addressing the issue of whether 
the Court of Appeals erred “when it extended the limited duty of merchants – to involve the 
police when a situation on the premises poses an imminent risk of harm to identifiable invitees, 
see MacDonald v PKT, Inc, 464 Mich 322 (2001) – to landlords and other premises proprietors, 
such as the defendant apartment complex and property management company.” 

The underlying lawsuit arose after a tenant’s guest was shot by an unknown assailant at a 
residential housing complex in the late evening of Friday, August 4, 2006.  The tenant was 
having a party and a barbecue.  The assailant, who was not a guest or a tenant at the complex, 
was brandishing a gun and threatening to shoot someone.  The landlord and the property 
management company had contracted with a company to provide a courtesy security patrol.  
Someone informed the security patrol that the assailant was making threats to shoot someone.  
The police were not called until after the guest was shot.   

The injured guest filed suit against the landlord, the property management company, and the 
security company, alleging that they had a duty to involve the police under MacDonald v PKT, 
Inc. The trial court granted summary disposition for the landlord and property management 
company.   

The Michigan Court of Appeals (Judges Beckering, Whitbeck and M.J. Kelly) reversed, holding 
that under the circumstances the landlord and property management company had a duty to call 
the police and could therefore be liable to the injured guest.  The Court of Appeals noted that the 
Michigan Supreme Court had previously found a “special relationship” existed between 
merchants and their business invitees such that there was a duty to involve the police to avoid or 
prevent criminal attacks upon the invitees.  The Court reasoned that such a “special relationship” 
also exists under Michigan law between landlords and their tenants, such that a similar duty 
exists to avoid or prevent criminal attacks upon tenants. 

In its amicus brief, MDTC explores the legal underpinnings of the common-law “special 
relationships” recognized and applied by Michigan Courts as giving rise to an extraordinary or 
heightened duty of care, which duty includes protecting against and preventing criminal attacks.  
MDTC demonstrates that the landlord-tenant relationship is not similar to those relationships 
recognized at common law and in Michigan as giving rise to such a heightened duty of care.  
Such relationships that are in the latter category include innkeeper-guest, tavern owner- patron, 
and, in some cases, common carrier-passenger.  MDTC argues that landlords surrender a great 
degree of control over their property to the exclusive control of their tenants.  Moreover, 
MDTC’s amicus brief shows that the Court’s precedent addressing a landlord’s liability to 



tenants for criminal acts committed upon the latter has been limited to the landlord’s duty to 
maintain the physical condition of the common areas (those areas over which the landlord retains 
some measure of control) in a reasonably safe condition so as to avoid the opportunity for such 
events to occur.  The amicus brief also demonstrates that the “special relationship” between 
ordinary merchants and their invitees is also not among those giving rise to any extraordinary 
duty such that liability could be imposed for the unforeseeable and random criminal acts of third 
parties upon invitees. 

MDTC’s amicus brief also presents the Court with a host of policy concerns that arise from the 
Court of Appeals’ ruling.  These include the economic impact upon affordable housing that 
could be affected by imposing a duty on landlords to prevent criminal acts of this nature upon 
their tenants.  MDTC also demonstrates that finding a legal duty under the circumstance 
presented does not comport with fundamental elements of tort law in terms of defining duty, 
breach, foreseeability and causation.  MDTC also points to significant concerns raised in 
incentivizing the creation and deployment of private police forces.  Finally, MDTC argues that 
the Court of Appeals’ decision, rather than being grounded in sound legal reasoning, substitutes 
the true defendant (the assailant) with the artificial defendant (merchants, landlords, property 
management companies, etc.) to create vicarious criminals out of the latter for the acts of the 
former – a notion that is contrary to the rule of law and any notion of personal responsibility at 
the root of our legal system. 

MDTC therefore urges the Michigan Supreme Court to reverse the Court of Appeals decision 
and to properly reorient the nature of the ordinary duty owed by merchants and landlords to their 
business invitees and tenants, respectively.  The duty of merchants and landlords is only one of 
reasonable care to keep the physical premises over which they retain control in a reasonably safe 
condition so as to avoid foreseeable injury.  Criminal acts perpetrated by unknown third parties 
upon invitees and tenants, or their guests, as the case may be, are not actionable in lawsuits 
against these types of property owners. 

The Michigan Supreme Court held oral argument in this case on March 5, 2013.  MDTC’s 
amicus brief was the subject of much discussion at the argument.   

Carson J. Tucker, Chair of the Appeals and Legal Research Group at Lacey & Jones, LLP, in 
Birmingham authored the amicus brief on behalf of MDTC.  He can be reached for comment at 
(248) 283-0763. 
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