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OPINION 
 
SMITH, COMMISSIONER 
 
 This matter is before the Michigan Compensation Appellate Commission following a 
remand from the Michigan Supreme Court to the Board of Magistrates.  The remand order 
stated: 
 

 On order of the Court, the application for leave to appeal the May 12, 
2011 order of the Court of Appeals is considered and, pursuant to MCR 7.302 
(H)(1), in lieu of granting leave to appeal, we REVERSE in part the decision of 
the Workers’ Compensation Appellate Commission (WCAC) and we REMAND 
this case to the Board of Magistrates for the reasons set forth in the WCAC 
dissenting opinion. On remand, the magistrate shall determine, on the basis of 
the existing record, whether the plaintiff met her burden of proving that her wage 
loss following her retirement was due to her work–related disability, rather than 
her retirement.  MCL 418.301(4); Sington v Chrysler Corp, 467 Mich 144, 160-
161 including n 11 (2002).  [Michigan Supreme Court order dated November 23, 
2011.] 
 

 The facts are briefly, but succinctly, set forth in that WCAC lead opinion, which 
turned out to be the dissent to which the Supreme Court referred: 

 
  Plaintiff started her career with defendant in 1977.  During her career, she 
performed various production jobs.  In 2004 she decided to apply for a special 
retirement plan.  The plan allowed her to work until January 2006. 
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  Shortly after she applied for retirement, she injured her knee at work.  To 
explain the extent of plaintiff's injury, each party offered a medical expert’s 
opinion.  Plaintiff offered the opinion of her treating neurologist, who placed 
significant restrictions due to her injury. In contrast, defendant offered an 
orthopedic expert’s opinion that the work incident did not cause any lasting injury. 
 
  After her injury, plaintiff stopped performing her regular job and spent her 
remaining time in "Cripple Creek", a light duty job plan where defendant provided 
work within injured workers’ physical abilities or, alternatively paid workers to sit 
in the plant.  Plaintiff continued to work in "Cripple Creek" until March of 2005 
according to plaintiff and plant records.  Defendant then paid worker’s 
compensation benefits until plaintiff's retirement.  [Kirby v General Motors 
Corporation, 2010 ACO #141 at 1-2.] 
 

 The dissent, to which the Supreme Court referred in its remand order, found as follows: 
 

APPLICATION 
 

 I would reject defendant’s argument that the magistrate failed to properly 
support his findings.  Plaintiff made conflicting statements about leaving work.  She 
first testified that she worked in “Cripple Creek” until she retired.  She later stated 
that she left “Cripple Creek” for some time before her retirement.  As the magistrate 
noted, defendant’s records corroborate plaintiff’s latter statement.  Therefore I find 
no error in the magistrate’s finding that plaintiff did not work in “Cripple Creek” until 
she retired. 
 
 In addition, I find no error in the magistrate’s selection of medical evidence.  
He simply followed the Isaac standard and selected the most persuasive testimony 
and provided his reasons for doing so.  Defendant offers no concrete evidence to 
support its contention the magistrate ignored evidence.  Therefore I would affirm the 
magistrate’s selection of medical evidence. 
 
 However, the magistrate failed to address the wage loss issue.  Clearly, 
plaintiff intended to retire before she suffered her disabling injury.  Clearly, the 
magistrate found that plaintiff can perform some work after her injury.  Thus, the 
magistrate was required to determine whether plaintiff’s injury caused her wage 
loss.  Stated differently, the magistrate must decide whether plaintiff’s retirement 
constitutes her avoidance of wages under the Haske standard. 

 
CONCLUSION 

 
 I affirm the magistrate’s fact findings.  I would remand for additional 
analysis of the wage loss issue.  The magistrate may not allow additional proofs. 
(Emphasis added.)  [Id. at 5.] 
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APPEAL FROM MAGISTRATE’S ORDER  
ON REMAND FROM SUPREME COURT 

 
 Plaintiff-appellant argues two issues.  The first is that Magistrate Tjapkes "went beyond 
the scope of the remand and in doing so committed legal err [sic]”.  The second issue raised was 
a re-argument of compensable injury pursuant to Sington v Chrysler Corporation, 467 Mich 144 
(2002). 
 
 It is not within our jurisdiction to allow any arguments previously raised either before the 
magistrate or the appellate bodies other than those specifically sent back on the Supreme Court's 
order of remand.  Therefore, we look to the findings of the magistrate on remand to determine if 
they were supported by competent, material, and substantial evidence on the whole record.  It is 
not our job to ascertain that he could have found something else for which there may have been 
evidence to support.   
 
 While we may agree that the magistrate’s opinion went a bit beyond the scope of the 
remand order, particularly regarding his comments on Stokes v Chrysler LLC, 418 Mich 266 
(2008), since the prior magistrate had, in fact, addressed that issue, we do not find that 
constitutes reversible error.  We merely find that the magistrate made every attempt to be 
thorough in covering this case on remand given the developing complexity of worker’s 
compensation law in Michigan.  The magistrate’s opinion is meticulous and concise: 
 

 The Supreme Court remand allows me to consider only the question of 
whether plaintiff's wage loss was due to a work-related disability or her 
retirement.  The remand is based on “the reasons set forth in the WCAC 
dissenting opinion.”  The first step, therefore, is to outline exactly what the 
dissenting opinion concluded.   
 
 The dissenting opinion agreed with the magistrate's finding that plaintiff 
did not work in the light duty facility of defendant's operations until retirement, but 
rather that she ended all work prior to her retirement.  The opinion also found no 
error in the magistrate's selection of evidence regarding plaintiff's medical status 
and functional limitations.  Therefore, I must also adopt and apply, if necessary, 
the work restrictions accepted by the magistrate's decision.   
 
 Based on these requirements and facts, I find that plaintiff's work-related 
injury resulted in disability, as her functional limitations prevent her from returning 
to her old job with defendant, which was her maximum wage earning capacity.  I 
also find that based on the vocational evidence accepted by the prior 
magistrate's decision, there is no work reasonably available to plaintiff, which she 
is capable of performing, that would allow her to earn at her maximum wage 
earning capacity.   
 
 The remaining question then is the one that the Supreme Court and the 
WCAC opinion outlined – whether plaintiff's injury and disability caused her wage 
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loss or whether her retirement constitutes avoidance of wages, thus forming the 
basis of the wage loss. 
 
 The available evidence supports some clear conclusions.  First, there is 
no dispute that even before her injury, plaintiff intended to retire from defendant's 
employment as of January 1, 2006.  There was some indication that she only 
followed through on the retirement after her injury because she thought the 
agreement was iron-clad.  I do not see how this changes the fact she intended to 
retire.  Injured or not, she entered into an agreement she believe she was 
obligated to fulfill.  There was no evidence that had she not been injured, she 
would have backed out. 
 
 Second, prior to the effective date of retirement, plaintiff was injured in a 
way that limited her ability to earn wages, including an inability to achieve her 
maximum wage earning capacity.  If the agreement to retire does not preclude 
payment of workers compensation benefits, plaintiff would then be obligated to 
go through the steps outlined in Stokes v. Chrysler, LLC, 481 Mich 266 (2008).  
The parties recognized this by offering vocational expert testimony at trial, both 
experts concluding that based upon the work limitations found by the magistrate, 
work existed within plaintiff's physical abilities, though not at a level of her 
maximum wage earning capacity.  Plaintiff's expert added that given other 
limitations of plaintiff having no transferable skills and “current hiring practices,” 
plaintiff was effectively unemployable.  There is no evidence plaintiff attempted to 
find work within restrictions.  She did testify that she “could” have worked after 
her retirement date, “if [she] chose,” were it not for her physical limitations.  There 
was no testimony that she intended to do so. 
 
 At this point, I should address what the plaintiff's official retirement date 
was.  Plaintiff's testimony suggested that she “retired” as of the day she received 
restrictions preventing her from working altogether, which would have been at 
some point in 2005.  However, the retirement date most often referred to in the 
evidence and testimony was January 1, 2006.  The retirement documents 
submitted were signed in December 2005 and reference the January 2006 date. 
The magistrate found that January date to be the retirement date.  Therefore, 
that would be the retirement date for purposes of receiving the retirement 
benefits, though the point is irrelevant in regard to when potential workers 
compensation benefits might begin, due to the one-year back rule, MCL 
§418.833. 
 
 But another question arises as to what might be called plaintiff's practical 
retirement date.  This is a label I apply to the date, sometime before the work 
injury, when plaintiff verbally accepted the opportunity to retire early.  Again, all 
the evidence and the magistrate's decision agree that this occurred in 2004, prior 
to the date of injury.  This is potentially relevant in light of the magistrate's 
reliance on MCL §418.373(1) in his conclusion that plaintiff did not retire from 
active employment and therefore can collect workers compensation benefits. 
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 MCL §418.373(1) states as follows: 
 
 An employee who terminates active employment and is receiving 
nondisability pension or retirement benefits under either a private or 
governmental pension or retirement program, including old-age benefits under 
the social security act, 42 U.S.C. 301 to 1397f, that was paid by or on behalf of 
an employer from whom weekly benefits under this act are sought shall be 
presumed not to have a loss of earnings or earning capacity as the result of a 
compensable injury or disease under either this chapter or chapter 4.  This 
presumption may be rebutted only by a preponderance of the evidence that the 
employee is unable, because of a work related disability, to perform work suitable 
to the employee's qualifications, including training or experience.  This standard 
of disability supersedes other applicable standards used to determine disability 
under either this chapter or chapter 4. 
 
 This, then, is one way of viewing the question of what led to the wage 
loss.  The prior magistrate concluded that Section 373's presumption should not 
apply because plaintiff did not retire while on active employment status.  Plaintiff 
testified to collecting workers compensation benefits and not even going through 
the motions of sitting at defendant's special facility for non-productive employees 
immediately prior to January 1, 2006, which is when she began collecting 
retirement benefits.  The prior decision concluded that because plaintiff did not 
retire until January 1, 2006, when she was not actively employed but rather was 
collecting workers compensation benefits, her claim is not subject to Section 373 
and there is no presumption that her loss of earnings is unrelated to her work 
injury and disability.  I am not convinced that this is the situation in this case. 
 
 Plaintiff agreed to the retirement package in 2004, some months 
before her injury and while she was actively employed.  She testified she 
thought this was an iron-clad agreement.  Just because the effective date 
of the retirement was not until January 2006 does not mean plaintiff did 
not, in reality and for purposes of Section 373, terminate her employment 
well before then.  One presumes that the purpose of Section 373 is to avoid 
providing wage loss benefits to an employee who is no worse off than they 
would have been had there been no work-related injury.  Such is the case 
here.  Put another way, plaintiff's wage loss as of January 1, 2006 is due to 
her “iron-clad” retirement agreement, not her work-related injury.  
Therefore, she is not entitled to wage loss benefits after that point, though 
she should continue to receive other benefits such as medical treatment. 
 
 At this point, it is necessary to address plaintiff's argument in their brief to 
the WCAC that retirement through a special attrition plan, as was the case here, 
is insufficient grounds for finding that plaintiff voluntarily removed herself from the 
work force.  In support, plaintiff referenced McCrorey v. General Motors 
Corporation.  I do not find this case to be persuasive precedent.  First, it was an 
unpublished opinion of the Court of Appeals and thus of dubious authority.  
Second, a review of the opinion reveals that the claimant in that case was 
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already injured and on workers compensation benefits at the time he accepted 
the special attrition package.  Clearly the injury caused lost wages in that case, 
well before the retirement was arranged.  Here, plaintiff just as clearly made the 
decision to retire in 2004, before she injured herself.  The wage loss would have 
come whether or not she was injured.  The McCrorey case is too different from 
the current situation to apply. 
 
 In spite of the foregoing discussion of Section 373, I believe that 
additional analysis is required for two reasons.  First, a higher court may find my 
application of Section 373 erroneous.  In that case, there is an alternative basis 
for denying benefits.  Second, Section 373 provides a presumption of no work-
related lost earnings – a presumption that is rebuttable.  I will address this 
second issue first. 
 
 To rebut the presumption of no work-related wage loss, plaintiff must 
provide a preponderance of evidence that, because of a work related disability, 
she is unable to perform work suitable to her qualifications, including training or 
experience.  It is important to note that the statute does not add, in this case, 
anything about achieving a maximum wage earning capacity and further notes 
that this standard supersedes other applicable standards under these 
circumstances.  In this case, there is no persuasive evidence that plaintiff is 
unable to perform work suitable to her qualifications following her injury.  To the 
contrary, both vocational experts testified there is work suitable to plaintiff's 
qualifications and within her physical restrictions that she could perform, even if 
the work would not equal her maximum wage earning capacity.  Plaintiff failed to 
rebut the presumption.    
 
 Even so, Section 373 may not apply at all.  However, it is not the only 
potentially applicable rule of law.  Another possible rule is found in Sington v. 
Chrysler Corp, 467 Mich 144, (2002).  Although primarily addressing the broader 
question of disability, the Supreme Court in Sington also specifically commented 
on the need to find a connection between a work-related injury and subsequent 
wage loss in any claim, as reflected in the Court's reference to Sington in their 
remand order in this case.  As noted in the Sington decision: 
 

Further, the second sentence [of Section 301(4)] reflects an 
understanding that there may be circumstances in which an 
employee, despite suffering a work-related injury that reduces 
wage earning capacity, does not suffer wage loss.¹¹  For example, 
an employee might suffer a serious work-related injury on the last 
day before the employee was scheduled to retire with a firm 
intention to never work again.  In such a circumstance, the 
employee would have suffered a disability, i.e., a reduction in 
wage earning capacity, but no wage loss because, even if the 
injury had not occurred, the employee would not have earned any 
further wages.  
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Sington, supra, at 160-161. 
 
 Somewhat ironically, the Court in its remand order in this case also 
specifically referenced footnote 11 of the Sington decision, indicating that it 
intended that statement to have relevance as well, contrary to the prior 
magistrate's comment in his decision that his conclusions were reached “in spite 
of any dicta in any Supreme Court footnotes.”  As that footnote states: 
 

 We note that, once it is found that an employee is disabled under 
§ 301(4), the employee must then establish wage loss in order to 
compute wage loss benefits under MCL 418.361.  The clear 
language of the second sentence of § 301(4) militates against any 
holding that the terms “wage earning capacity” and “wage loss” 
are synonymous.  

 
 On the date of injury, MCL §418.301(4) defined “disability” as a limitation 
of an employee's wage earning capacity in work suitable to his or her 
qualifications and training resulting from a personal injury or work related 
disease.  The second sentence adds that “[t]he establishment of disability does 
not create a presumption of wage loss.”  This was fleshed out by the Court of 
Appeals in Romero v. Bert Moeke Hardwoods, Inc., 280 Mich App (2008).  That 
court noted that a plaintiff must establish a connection between work injury and 
wage loss in every case in order to qualify for benefits, which means that Section 
373 notwithstanding, retirement under specific circumstances is not the only 
reason to find that the wage loss was unrelated to a work-related injury or 
disability.  Section 373 establishes just one situation for finding a non-work 
related loss of wages. 
 
 As the prior quote of Sington noted, if a plaintiff intended to retire with a 
firm intention never to work again prior to an injury, that would be the basis for 
wage loss, regardless of how disabled he or she was from the injury.  The Court 
referred to this as one example, so presumably other situations leading to a 
denial of benefits exist.  Such was the issue in Romero, where defendant claimed 
that plaintiff's return to his native country was the basis for his wage loss, not his 
injury.  The Romero court found plaintiff could have earned wages – and briefly 
did – after his return to his home country.  Perhaps they were more, perhaps 
less, than what he earned with the defendant, but his injury ultimately prevented 
him from earning them.  Thus he was entitled to wage loss benefits, all other 
requirements of proving his case having been met.  
 
 In this case, defendant's argument is that the agreement to take the 
attrition package and retire is the basis for the wage loss.  In response, plaintiff 
asserted in her brief before the WCAC that she “would have worked again had it 
not been for the work related injury” (p. 11).  A review of the record, however, 
reveals no convincing evidence that plaintiff intended to continue working after 
this retirement.  She testified she “could” have worked, had she not been injured, 
but not that she “would” have worked.  There is no evidence that plaintiff had 
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other work lined up.  She did not testify to any particular plan to work or any job 
she wished to try.  The available evidence supports the finding that plaintiff did 
not intend to work following her retirement.  Thus, the retirement is again the 
cause of the wage loss, not the disability. 
 
 But once again, a higher court may disagree.  In that case, this becomes 
the typical workers compensation claim.  If Section 373 does not apply, and 
plaintiff also would have returned to some paying work after her retirement had 
she not been injured, then I need to determine whether she met the usual burden 
to prove that she complied with the requirements of Stokes v. Chrysler, LLC, 481 
Mich 266 (2008). 
 
 In Stokes, the Supreme Court outlined what is required to establish and 
rebut a disability claim.  The process includes six steps:  (1) Plaintiff must fully 
disclose his or her qualifications and training;  (2) plaintiff must prove what jobs, if 
any, he or she is qualified or trained to perform within the same salary range as 
his or her maximum wage earning capacity at the time of the injury;  (3) plaintiff 
must show that his or her work-related injury prevents him or her from performing 
some or all of those jobs within his or her qualifications and training that pay 
maximum wages;  (4) if plaintiff is capable of performing any of the jobs 
identified, he or she must show that he or she cannot obtain any of these jobs.  
Once the plaintiff establishes the elements in steps one through four, he or she 
has established a prima facie case of disability.  The burden of production then 
shifts to the employer to come forward with evidence to refute the claimant’s 
showing.  In step (5), the employer has a right to discovery in satisfying its 
burden of production; and (6) plaintiff may then present additional evidence to 
challenge the evidence submitted by the employer. 
 
 Plaintiff failed to meet her Stokes burden.  Plaintiff offered no evidence 
that she attempted to find work within her physical restrictions after her injury, at 
any time.  To the contrary, she testified she felt she could not work at all.  But the 
physical restrictions accepted by the prior magistrate certainly would allow for 
plaintiff to perform some work, even if at a lesser rate than her maximum wage 
earning capacity.  I am aware that plaintiff's vocational expert testified to non-
physical barriers to re-employment, but because defendant's expert did not find 
such barriers, this conclusion is very much open to question, leaving me 
unpersuaded that plaintiff cannot get any work within her limitations.  Step 4 of 
the Stokes analysis requires a plaintiff to show he or she cannot obtain such jobs 
that are within their physical abilities.  Because plaintiff did not support her 
vocational expert’s conclusion by even attempting to obtain work within her 
physical abilities, she fails the fourth element of Stokes. 
 
 For the foregoing reasons, plaintiff is not entitled to any wage loss 
benefits after the effective date of her retirement, January 1, 2006.  Pursuant to 
the prior orders and decision, she is entitled to all other ongoing benefits related 
to her injury of September 16, 2004.  (Emphases added.)  [Magistrate’s remand 
order at 2-8.] 
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 For the reasons set forth in Magistrate Tjapkes’ decision above, we find that there is more 
than enough competent, material, and substantial evidence to support his opinion on remand.  
The fact that he may have made comments regarding the application of Stokes which went 
beyond the remand order does not have any effect upon his ultimate decision.  Therefore, we 
affirm his finding that plaintiff’s wage loss was due to her pre-injury decision to retire and not 
due to her injury, it being well reasoned and well supported. 
 
Chair Wheatley concurs. 
 
 
      L’Mell M. Smith Commissioner 
 
      Jack F. Wheatley Chair 
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S T A T E   O F   M I C H I G A N 
MICHIGAN COMPENSATION APPELLATE COMMISSION 

 
LINDA A. KIRBY, 
  PLAINTIFF, 
 
 V         DOCKET #12-0030 
 
GENERAL MOTORS CORPORATION, 
SELF INSURED, 
  DEFENDANT. 
 
 
PRZYBYLO, COMMISSIONER, CONCURRING 
 
 I agree that we must affirm the magistrate’s order, but write separately to address 
plaintiff’s arguments.  I agree that the magistrate lacked jurisdiction to address the retiree 
presumption contained in MCL 418.373.  The magistrate’s discussion concerning § 373 cannot 
justify his order. 
 
 However, I find the magistrate’s findings and discussion of the wage loss issue accurate 
and compelling.  The magistrate focuses his analysis on the fundamental issue in every wage loss 
discussion; the post-injury pursuit of employment.  In this case, plaintiff planned to retire and 
then suffered an injury.  She continued her employment with defendant until she started 
receiving retirement benefits.  Thereafter, she did not seek employment.  The magistrate 
logically concluded that plaintiff’s retirement caused her wage loss based on the proofs in this 
record.  This conclusion reinforces the importance of post-injury job searches. 
 
 
      Gregory A. Przybylo Commissioner 
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 This cause came before the Appellate Commission on a claim for review filed by plaintiff 
from Magistrate Robert J. Tjapkes’ order, mailed February 9, 2012.  The Commission has 
considered the record and counsel’s briefs, and believes that the magistrate's order should be 
affirmed.  Therefore, 
 
 IT IS ORDERED that the magistrate’s order is affirmed. 
 
 
      L’Mell M. Smith Commissioner 
 
      Jack F. Wheatley Chair 
 
      Gregory A. Przybylo Commissioner 


