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A unanimous Michigan Court of Appeals panel determined that Wayne County can be held vicariously liable for
quid pro quo sexual harassment stemming from a sexual assault committed by a deputy while the plaintiff was
in his custody at the county jail.
At issue was whether the county was accountable, whether the plaintiff could bring a claim under the Elliott-
Larsen Civil Rights Act (ELCRA) for the assault, and whether an ELCRA statute would apply to where the incident
took place.
In Hamed v. Wayne County, et al. (Lawyers Weekly No. 07-70600, 12 pages), plaintiff Tara Hamed was awaiting
arraignment in Wayne County Jail on a drug probation violation.
She was left alone with Deputy Reginald Johnson, who refused to let her out of a cockroach-infested holding cell
unless she granted him sexual favors. He then took her to a private office and assaulted her.
Citing the 1996 Michigan Supreme Court decision Champion v. Nation Wide Security, which the plaintiff
presented, the Court held that because Hamed asserted Johnson’s use of his authority as a jailer in his unlawful
conduct, the county could be vicariously responsible.
In doing so, Judge Steven L. Borrello, joined by Judges Patrick M. Meter and Cynthia D. Stephens, distinguished
this situation from the case the defense cited, 2006’s Michigan Supreme Court decision in Zsigo v. Hurley Medical
Ctr., in which an employee simply seizes an opportunity for unlawful actions, regardless of managerial or
supervisory authority.
“I don’t think it’s a big shock that the court made this decision,” said Bingham Farms-based employment
attorney Kathleen L. Bogas. “Even putting aside who the judges were, I think any court looking at this would
have taken the Champion case and the Zsigo case and made this determination.”
That’s not the way Laura S. Amtsbuechler sees it.
In an e-mail, she said that the Hamed court’s general holding according to the Champion decision “ignores the
Zsigo warnings about the danger of applying such a broad exception to respondeat superior employer liability.”
In Zsigo, she said, the high court recognized the general rule of respondeat superior that “an employer is not
liable for the torts of its employees” and held that Michigan had not adopted the “agency exception to employer
nonliability” under the doctrine of respondeat superior.
Amtsbuechler, who handles ELCRA-related municipality matters at Johnson, Rosati, LaBarge, Aseltyne & Field,
P.C. in Farmington Hills, added, “A test [that] allows a finding of respondeat superior liability because an
employee uses his/her ’supervisory authority to perpetrate the harassment’ can be applied too broadly.
“As recognized by the court in Zsigo, respondeat superior liability with no tie to the scope of employment
exposes employers to a ‘threat of vicarious liability that knows no borders.’”
Carson J. Tucker of Zausmer Kaufman August Caldwell & Tayler PC, who represented Wayne County in Hamed,
echoes her sentiments.
“Apparently, [the Court of Appeals] jettisoned all of the common-law principles applicable to vicarious liability
and respondeat superior liability, which the MSC has developed over a number of years,” Tucker said.
“They’ve basically completely erased the fact that, under the law, you have to apply principles of respondeat
superior and vicarious liability before you determine the quid pro quo or the hostile environment claims can go
forward. They misinterpreted the law.”

A matter of ‘judicial activism’?

Because the plaintiff’s claim, filed in Wayne County Circuit Court, was brought under ELCRA, the defense
asserted that the plaintiff was excluded from the scope of the statute.
The argument raised was that the jail doesn’t provide a “public service” within the meaning as found in ELCRA’s
definition of sexual harassment (MCL 37.2103).
Further, the defense contended, the plaintiff was an exception to MCL 37.2301(b), which ELCRA defines public
service as “‘a public facility, department, agency, board, or commission, owned, operated, or managed by or on
behalf of the state, a political subdivision, or an agency thereof or a tax exempt private agency established to
provide service to the public, except that public service does not include a state or county correctional facility
with respect to actions and decisions regarding an individual serving a sentence of imprisonment.‘ [Emphasis
added.]”
However, “My case dealt with a detainee, not a prison inmate,” said Elmer L. Roller, of counsel at Hertz Schram
PC, who represented the plaintiff in Hamed. “That’s an important distinction, because under the civil rights act,
prisoners are precluded from bringing civil rights claims.”
Bogas said the court got it right: “Many judges say we’re supposed to be looking at the plain language of the
statute, and they did look at the plain language of ELCRA here.”
But Gregory M. Meihn of Foley & Mansfield PLLP, who regularly handles ELCRA defense matters, said the decision
sets bad precedence.
“This is a clear sign of judicial activism,” he said, “because the only way for [the judges] to have gotten to the
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analysis was to construe the ‘public accommodation’ part of ELCRA, and then, without any case citing or
substantiation, find that ‘agency’ is somehow included in the public accommodation definition.
“They just simply pronounce that they find it hard to believe the Legislature did not mean to include ‘agency
vicarious relationship’ in a public accommodation case,” Meihn added. “… In my belief, it is to be left to the
Legislature to make those types of informed decisions. … [The Hamed court] has essentially gone down a path
that’s now going to take the Legislature to decide if that’s the proper path or the improper path.”

Determining extent of ‘Zsigo’

Bogas said that there are bigger issues at stake here, especially when it comes to matters of employees
misusing their management authority.
“I think all police departments and corrections agencies should be put on notice by this case,” she said, “[and]
that they can’t rely on, ‘Oh, we’re not responsible for the criminal acts of our employees,’ or, ‘It’s not our
problem, because they didn’t have the authority to do that particular act.’”
Roller said he concurs, especially when it involves an employee such as Johnson, who, he noted, had 14 internal
affairs complaints against him before the Hamed assault.
“A clear message to employers is, you’ve got to supervise your supervisors, use background checks, and if you
have an employee with dangerous propensities, you have to act,” Roller said. “You can’t just continue to counsel
them ad nauseam and let them keep their position. You must act, because if you don’t, you will be held
vicariously accountable.”
Michael Pitt of Pitt, McGehee, Palmer, Rivers & Golden in Royal Oak said Hamed is a helpful opinion, in that it
distinguishes between the employer creating the opportunity for the crime to occur versus the employer creating
the instrumentality.
“It’s a proper distinction for litigating statutory claims versus common-law claims,” said Pitt, who is co-counsel
for Neal, et al., v. Michigan Department of Corrections, et al., a 500-plus female prisoner class-action suit.
The Neal cases, he explained, were based on hostile environment claims, and Zsigo was used to show that
“there couldn’t be any respondeat superior liability due to lack of notice, since all of these rapes and assaults
had occurred outside of the scope of officers’ authority.
“In a hostile-environment case, that argument totally missed the mark, because it’s a question of notice under
ELCRA, what they knew and when they knew it, as opposed to the propensity of the perpetrator to commit a
criminal act.”
Tucker said it has yet to be decided whether Wayne County will take Hamed to an appeal with the Supreme
Court. If that happens, he said he’s ready.
“This is actually an opportunity to determine once and for all the extent of vicarious and respondeat superior
liability under [a] quid pro quo claim, and I think that Zsigo left a little to be desired,” Tucker said.
“I’m especially appreciative of Justice [Robert P.] Young’s concurrence in Zsigo, in which he mentions …
Champion was an aberration in the law of Michigan jurisprudence completely. … There are no principles of
jurisprudence that would hold the employer liable under an agency theory in that circumstance, just because it’s
an Elliott-Larsen claim. That’s where Zsigo is leading us, and this is the case for that.”
Johnson Rosati’s Amtsbuechler agrees.
“You need consistency,” she said, “and the court in Zsigo went to great lengths to explain why they did what
they did.”
If you would like to comment on this story, please contact Douglas J. Levy at (248) 865-3107 or
douglas.levy@mi.lawyersweekly.com.
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